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performance of the contract and two or
more rates of compensation under sec-
tion 2 of the Act are applicable to the
classes of work which he or she per-
forms, the employee must be paid the
highest of such rates for all hours
worked in the workweek unless it ap-
pears from the employer’s records or
other affirmative proof which of such
hours were included in the periods
spent in each class of work. The rule is
the same where such an employee is
employed for a portion of the work-
week in work not subject to the Act,
for which compensation at a lower rate
would be proper if the employer by his
records or other affirmative proof, seg-
regated the worktime thus spent.

§ 4.170 Furnishing fringe benefits or
equivalents.

(a) General. Fringe benefits required
under the Act shall be furnished, sepa-
rate from and in addition to the speci-
fied monetary wages, by the contractor
or subcontractor to the employees en-
gaged in performance of the contract,
as specified in the determination of the
Secretary or his authorized representa-
tive and prescribed in the contract doc-
uments. Section 2(a)(2) of the Act pro-
vides that the obligation to furnish the
specified benefits ‘‘may be discharged
by furnishing any equivalent combina-
tions of fringe benefits or by making
equivalent or differential payments in
cash under rules and regulations estab-
lished by the Secretary.’’ The gov-
erning rules and regulations for fur-
nishing such equivalents are set forth
in § 4.177 of this subpart. An employer
cannot offset an amount of monetary
wages paid in excess of the wages re-
quired under the determination in
order to satisfy his fringe benefit obli-
gations under the Act, and must keep
appropriate records separately showing
amounts paid for wages and amounts
paid for fringe benefits.

(b) Meeting the requirement, in general.
The various fringe benefits listed in the
Act and in § 4.162(a) are illustrative of
those which may be found to be pre-
vailing for service employees in a par-
ticular locality. The benefits which an
employer will be required to furnish
employees performing on a particular
contract will be specified in the con-
tract documents. A contractor may

dispose of certain of the fringe benefit
obligations which may be required by
an applicable fringe benefit determina-
tion, such as pension, retirement, or
health insurance, by irrevocably pay-
ing the specified contributions for
fringe benefits to an independent trust-
ee or other third person pursuant to an
existing ‘‘bona fide’’ fund, plan, or pro-
gram on behalf of employees engaged
in work subject to the Act’s provisions.
Where such a plan or fund does not
exist, a contractor must discharge his
obligation relating to fringe benefits
by furnishing either an equivalent
combination of ‘‘bona fide’’ fringe ben-
efits or by making equivalent pay-
ments in cash to the employee, in ac-
cordance with the regulations in § 4.177.

§ 4.171 ‘‘Bona fide’’ fringe benefits.

(a) To be considered a ‘‘bona fide’’
fringe benefit for purposes of the Act, a
fringe benefit plan, fund, or program
must constitute a legally enforceable
obligation which meets the following
criteria:

(1) The provisions of a plan, fund, or
program adopted by the contractor, or
by contract as a result of collective
bargaining, must be specified in writ-
ing, and must be communicated in
writing to the affected employees. Con-
tributions must be made pursuant to
the terms of such plan, fund, or pro-
gram. The plan may be either con-
tractor-financed or a joint contractor-
employee contributory plan. For exam-
ple, employer contributions to Indi-
vidual Retirement Accounts (IRAs) ap-
proved by IRS are permissible. How-
ever, any contributions made by em-
ployees must be voluntary, and if such
contributions are made through pay-
roll deductions, such deductions must
be made in accordance with § 4.168. No
contribution toward fringe benefits
made by the employees themselves, or
fringe benefits provided from monies
deducted from the employee’s wages
may be included or used by an em-
ployer in satisfying any part of any
fringe benefit obligation under the Act.

(2) The primary purpose of the plan
must be to provide systematically for
the payment of benefits to employees
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